Consumer prepayments on retailer insolvency
Response form
This optional response form is provided for consultees’ convenience in responding to the
Consultation Paper.
In some cases, we make proposals and ask questions, while in others we only ask questions. This
form is structured in the same way.
We are happy to receive simple yes/no answers but more detailed comments would also be
helpful. You do not have to respond to every question or proposal. Answers are not limited in
length (the box should expand, if necessary, as you type).
We invite responses by 17 September 2015.
Please send your completed form:
 by email to: prepayments@lawcommission.gsi.gov.uk or
 by post to: Laura Burgoyne, Law Commission, 1st Floor, Tower, Post Point 1.53, 52 Queen
Anne’s Gate, London SW1H 9AG.
If you send your comments by post, it would be helpful if, wherever possible, you could also send
them electronically (for example, by email to the above address, in any commonly used format).
Freedom of information statement
We may publish or disclose information you provide us in response to this consultation, including
personal information. For example, we may publish an extract of your response in Commission
publications, or publish the response in its entirety. We may also be required to disclose the
information, such as in accordance with the Freedom of Information Act 2000 and the Freedom of
Information (Scotland) Act 2002. If you want information that you provide to be treated as
confidential please contact us first, but we cannot give an assurance that confidentiality can be
maintained in all circumstances. An automatic disclaimer generated by your IT system will not be
regarded as binding on the Commission.
The Commission will process your personal data in accordance with the Data Protection Act 1998.
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How to complete this form
Please fill in the fields below in Adobe Reader or Adobe Acrobat Pro. Once you have
completed your response, please save a copy of the document and email it to
prepayments@lawcommission.gsi.gov.uk.
If you prefer to fill in a Microsoft Word version of this document, please click here to
download the document.

Your details
Name
Organisation

Corporate Consultation Committee
Insolvency Practitioners Association

Type of response

Personal response

✔
Email address
Postal address

Telephone number

Response on behalf of the above-named organisation

alisonc@ipa.uk.com

Valiant House
4-10 Heneage Lane
London EC3A 5DQ

0207 397 6407

If you want information that you provide to be treated as confidential, please explain to us
why you regard the information as confidential. As explained above, we will take full account
of your explanation but cannot give an assurance that confidentiality can be maintained in all
circumstances.

2

Response: Corporate Consultation Committee/Insolvency Practitioners Association

Chapter 8: Assessment
Q1

Do consultees agree that the protection given to some types of consumer
prepayments on retailer insolvency should be reformed?
Yes

No

✔

Other

We consider that the primary need to be an educational one. Where consumers
utilise a credit or debit card, protection is already afforded. However, these existing
protections could be better publicised. Relatively few consumer transactions will
involve a pre-payment for goods or services that will not be supplied within the 90 day
chargeback period. Were cash pre-payments to be ring-fenced, this would cause
significant detriment to the financing models of many businesses and shift the risk
from consumers to other unsecured creditors. We consider that the current proposals
are unworkable, potentially costly and risk unintended adverse consequences.
Q2

In this paper, we identify two particular sectors where consumers risk losses on
retailer insolvency: gift vouchers and deposits in the furniture and home improvement
sectors. Are there other sectors in which consumer prepayments are particularly
problematic in the event of retailer insolvency?

The identification of the risk to consumers appears overly simplistic. There is a need
to differentiate savings-type products (as in the Farepak case) from gift vouchers
more generally. A savings-type product is markedly different in nature from a
pre-payment for other goods and services. Equally, we do not understand the
rationale of affording protection to the potential purchaser of one type of goods (such
as furniture), but not another, such as a vehicle. It should be the nature of the
transaction and the likely period of deferral between payment and delivery that are
the key factors.

In our view, products that are by their nature a "quasi-savings products" should fall
under existing banking regulation. Such products could be identified with reference to
a number of factors, such as:
a) their ability to be used at multiple outlets (such as shopping center vouchers);
b) sale by an intermediary (where these is a lack of contractual relationship between
purchaser and ultimate provider of the goods or services);
c) extended redemption periods (which obviate the protection otherwise afforded by
chargeback);
d) clubs, where funds should clearly be underpinned by trust principles.
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Response: Corporate Consultation Committee/Insolvency Practitioners Association

Chapter 9: Chargeback
Proposal 1

Q3a

Insolvency practitioners should give information to consumer creditors
about chargeback claims and make available on the retailer’s website a
confirmation that the company is in administration or liquidation.

Do consultees agree with this proposal?

✔

Yes

No

Other

Information about a formal insolvency is already in the public domain and
practitioners are required to report on the insolvency at various intervals. Additional
reporting is not, therefore, warranted. We agree that better information could be
provided to consumers about chargeback, although this responsibility should not fall
to insolvency practitioners alone.
There is a need for earlier, pre-transactional, financial education. Consumers should
be educated and encouraged to use protected payment methods whenever there is a
pre-payment for goods or services.
Proposal 2

All card issuers should give consumers a brief explanation of how to
raise a chargeback. This should include:
(1)

Contact details (including a phone number and website
address);

(2)

Details of situations in which consumers may raise a
chargeback, including when a retailer enters administration,
and what documentation needs to be provided to the bank;

(3)

A statement that consumers who think they have met with an
unreasonable refusal may complain to the Financial
Ombudsman Service.

Q3b Do consultees agree with this proposal?

✔

Yes

No

Other
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Proposal 3

Q3c

Card schemes such as Visa and MasterCard should provide a publicly
available authoritative guide on how chargeback works.

Do consultees agree with this proposal?

✔

Yes

No

Other

This information should include details of the schemes as relate to debit card
protection.

Q4

Do you have any comments on how Proposals 1 to 3 should be implemented?

We consider that the FCA and/or BBA would be the appropriate producers of
explanatory consumer literature. It would be feasible for explanatory insolvency
literature to make reference to it and facilitate its access and dissemination.

Q5

Our provisional view is that chargeback should not be required by legislation. We seek
views for and against legislating for new legal duties to be imposed on card issuers to
refund payments in circumstances currently covered by chargeback.

In our experience, the existing chargeback scheme works well, although awareness
of it could be improved. On this basis, additional legislation does not appear
warranted.
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Response: Corporate Consultation Committee/Insolvency Practitioners Association

Chapter 10: Possible Means of Protection
Q6

Would trusts designed to protect some rather than all prepayments (either where
funds could be drawn-down, or where only some prepayments were put into trust), be
an acceptable compromise in situations where ring-fencing all prepayments is not
practical or affordable for the business?
Yes

No

✔

Other

Where a payment is by nature of a savings scheme, we consider that it should be
regulated under existing banking regulations, which would impose a trust upon the funds.
We are opposed to the broader application of trusts to pre-payments on the grounds of
disproportionate cost, complexity and the adverse affects it would have on the working
capital of businesses. The working capital arrangements of many solvent business would
be hindered for the protection of one class of creditors of the insolvent few.

Q7

Would it be useful to develop a series of standard trust deeds which businesses could
use to protect consumer prepayments?
Yes

No

Other

N/A

Q8

Do consultees have any experience of prepayment insurance? If so, we would be
interested to learn more about:
(1)

Cost of insurance and who bears this;

(2)

Extent of insurance coverage and any limitations or exclusions which
may apply;

(3)

Claims procedure for consumers including documentation to be
supplied;

(4)

Interaction between insurance and section 75 claims (for example,
whether consumers must first pursue a section 75 claim where
available before making a claim under the insurance policy).

If applicable, we would also be grateful for sample policy documents.
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Response: Corporate Consultation Committee/Insolvency Practitioners Association

The distribution of risk via bonding and/or insurance is not a panacea and would bring
with it cost and complexity that are disproportionate to many smaller transactions.
The chargeback system is already in place, works effectively and amounts to
prepayment insurance to a limit which would exceed that required in the vast majority
of transactions.
Q9

What can be done to overcome barriers to consumer prepayment insurance?

Q10 Is there merit in developing a new statutory “consumer charge” to be registered at
Companies House, which businesses could use on a voluntary basis to give priority to
some specified classes of consumer claims?
Yes

✔

No

Other
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Response: Corporate Consultation Committee/Insolvency Practitioners Association

Chapter 11: A need for regulation?
Proposal 4

Rather than introducing mandatory prepayment protection for all gift
vouchers, retailers should be encouraged to take more voluntary steps
to protect consumers.

Q11 Do consultees agree?
Yes

No

✔

Other

Where a voucher is provided for an extended period, sold by an intermediary or redeemable at
multiple outlets, we can see some merit in these being treated as quasi-savings product and
regulated accordingly (see question 2 above). Where a voucher is not akin to a saving product,
retailers should be encouraged to offer protection and state clearly what that protection is. This could
take the from of a register of protected schemes and a disclosure on the face of the voucher as to the
extent and duration of the protection afforded. Ultimately, it is for consumers to decide whether they
wish to purchase a voucher product, as opposed to gifting cash, whilst in full knowledge of what it is
they are purchasing, and the risks and protections that attach to that purchase.

Proposal 5

Providers of vouchers should state in the terms and conditions of the
voucher whether or not the value of the voucher is subject to any
protection in the event of insolvency.

Q12 Do consultees agree? Could this be introduced voluntarily, or would it require
regulation?

✔

Yes

No

Other

We consider that it should be clearly stated on the face of every voucher whether any
protection in the event of insolvency is afforded, and if so, for what period. However,
protection should not be indefinite as this could unduly delay the administration of the
insolvent's affairs. We are unable to comment on whether voucher providers would
need to be compelled to do so, and if so, by what means.

Proposal 6

It should be unlawful to market a scheme in a way which suggests that
it can be used as a savings vehicle without putting some form of
protection in place to protect the funds.

Q13 Do consultees agree?
We welcome additional comments on this proposal. In particular:
(1)

Is our definition correctly targeted?

(2)

What additional costs would our proposal impose?
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Yes

No

✔

Other

We agree it should be unlawful to market a voucher as a savings scheme, unless it is
appropriately regulated as a savings scheme. Creating alternative protections risks
failing to adequately protect "savers" in some instances, and unduly burdening retailers
in others. Additionally, the definition provided centers on the manner in which the
product is marketed rather then the nature of the product or the actual risks presented
by it. We consider the manner of the marketing to be too subjective a measure.

Proposal 7

Legislation should provide the Government with reserve powers to
regulate high-risk voucher intermediaries which hold significant funds
over a long period and which may use those funds for other purposes
without providing consumers with alternative protection.

Q14 Do consultees agree?
Yes

No

✔

Other

If a scheme is a savings scheme, it should be regulated as such. The term "high-risk"
is itself highly subjective. Objective criteria based upon actual risk should be
employed.

Q15 What would the risks and potential costs be for any voucher intermediary (whether
“high-risk” or not) if they were required to introduce protection mechanisms such as
trusts, insurance or bonding?

N/A

Q16 Do consultees agree that sector-specific regulation is not a suitable means of
protecting consumer prepayments in the furniture and home improvement sectors?

✔

Yes

No

Other

We can see no justification for protecting the purchaser of a sofa, for instance, rather
than a motor vehicle or other high value purchase.
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Response: Corporate Consultation Committee/Insolvency Practitioners Association

Chapter 12: Limited preferential status for consumers
Proposal 8

A limited category of consumer claims should be given preferential
status, to rank behind employees but in front of floating charge holders.
The preferential status would apply where the consumer provided a
significant sum of new money to the business in the run-up to the
insolvency, using a payment method which did not offer a chargeback
remedy.

Q17 Do consultees agree with the policy behind this proposal?
Yes

✔

No

Other

We are opposed to this suggestion. Insolvency proceedings are sufficiently complex
without introducing an additional layer (and attendant cost). We also do not consider a
consumer creditor to necessarily be more deserving than a small business or sole trader
supplier. Ultimately, if funds are diverted to one group of creditors, the cost is borne by
another. These proposals would impact on the funds available pursuant to the prescribed
part for distribution to the general body of creditors and therefore, we are unable to
support them.
Q18 Do consultees agree that the preferential status should apply to money paid within a
set period before the date of entering administration/liquidation? We seek views on
whether that set period should be three months.
Yes

✔

No

Other

Q19 Do consultees agree that preferential status should be limited to claims where the
consumer has paid more than a certain amount, either in a single transaction or in a
series of linked transactions? We seek views on whether that amount should be £100.
Yes

No

Other

N/A
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Q20 We seek views on the impact of this proposal generally. We are also interested in the
following issues:
(1)

Are retailers able to keep records of prepayments of (say) £100 or
more made by cash or cheque, so as to present a running total of such
sums to their floating charge holders?

(2)

Would floating charge holders be able to monitor these sums?

(3)

Do many businesses rely on these prepayments to a significant
degree?

If a business were unable to keep a track of the parties from whom it had taken
deposits, it would suggest that their record keeping was chaotic, which would not be a
positive indication of appropriate business practices (and the chances of that business'
ultimate survival). However, it would be impractical for a floating charge holder to do so.
In the event that a floating charge holder exercised that level of management
involvement, they would risk liability in the capacity of a shadow director.

Q21 We are interested in hearing about examples of businesses:
(1)

which rely on these prepayments but do not have secured creditors;
and/or

(2)

which successfully traded their way out of financial difficulties by relying
on consumer deposits by cash or cheque.

Examples of businesses that rely on taking proportionately high levels of pre-payment would typically include the
supply of high value, bespoke products. Additionally, we are aware that some high value services, such as private
education, also offer significant discounts where the service is paid for months or years in advance (with no
protection against insolvency). In such instances, protection is typically afforded by the value ascribed to the
brand of the product; with manufacturers, or the purchasers of the brand, being prepared to protect the brand's
value by mitigating consumer losses. With regard to businesses having traded through their difficulties utilising
deposit/pre-payments, it would be unlikely that events of that type would come to the attention of the insolvency
profession. It would be more likely that we would encounter instances where such practices had been attempted
unsuccessfully.
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Chapter 13: Transfer of ownership
Proposal 9

For specific goods, which are identified at the time of the contract,
ownership should be transferred at the time the contract is made. This
should apply even if the retailer has agreed to alter the goods in some
way before the consumer takes possession.

Proposal 10

For unascertained or future goods, which are not identified at the time
of the contract, ownership should be transferred when goods are
identified for fulfilment of the contract.

Q22 Do consultees agree with these proposals? In particular:
(1)

Would they assist administrators in determining whether to fulfil
consumer orders?

(2)

What impact would they have on other creditors?
Yes

✔

No

Other

A number of the anecdotes provided are extreme in their circumstances and may
represent examples of less than ideal professional practice, rather than the norm. The
routine transfer of ownership, other than upon fulfilment (e.g. upon pre-payment) would
significantly undermine the ability of solvent businesses to procure floating charge
finance and would unduly complicate even the smallest of insolvencies. Such a step
would also create insurance difficulties whilst goods were in their production stages.

Q23 Should these rules be mandatory, so that they apply by law to all contracts?
Alternatively, should the parties be able to agree alternative provisions?
Mandatory

Parties can agree alternative provisions

✔

Other

Contractual law concerning retention of title is complex and reasonably well settled.
The application of new legislation to contractual arrangements could have significant
and unintended consequences.

Q24 Are there any arguments for ownership of goods to be transferred immediately to
consumers upon conclusion of the contract?

Yes. Once a contract has been performed, title should transfer. A number of the
examples quoted appear extreme and unrepresentative of usual professional
practice. However, without fully understanding the circumstances of the individual
cases, it is difficult to surmise whether these are example of poor practice or whether
there were factors of which we are unaware. It may be that counter-examples of
positive practices were not sort in connection with a consultation proposing reform.
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